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E-COMMERCE POLICY
CONCEPT NOTE

1.1. 
Background
The e-commerce industry in Kenya began in the early 2000 when the popularity of internet and liberalization of the telecommunication industry had just started. The World Trade Organization (WTO) defines E-Commerce as the “production, distribution, marketing, sale or delivery of goods and services by electronic means” E-Commerce may therefore be defined broadly as the use of electronic communications and digital information processing technologies in business transactions. It is the use of electronic networks to exchange or transfer business information, products, services and payments for commercial and communication purposes. 

A survey conducted in 2000, indicated that Kenya’s internet usage penetration was 0.7 per cent of the population, which later increased to 3.2 per cent in 2007. In the same period, the Government projected to increase the ICT penetration and usage to 20% by the year 2012. It is estimated that internet users stood at 21.3 million in 2013, more than 50% of the total population. This implies that Kenya’s digital opportunity index has tremendously improved in the last decade.

The Government of Kenya has continued to recognize the potential of ICT in economic development and has therefore initiated major steps to promote its use. One of the major initiatives that the government is pursuing is to improve ICT infrastructure to bridge the digital divide and lower the cost of communications. The government is also levelling the ground through development and implementation of policy and regulations aimed at attracting investments in the sector.  

Further, the Government has continued with her commitment with the on-going liberalization of the various market segments of the telecommunications sector. Towards this end, the Government has inter alia, put in place an appropriate regulatory framework and promote competition. Licenses in the ICT segment include those of Internet Service Providers; Internet gateway and backbone services; and Internet exchange point services. 

The need for Ministry of East African Affairs, Commerce and Tourism (Directorate of Commerce) to spearhead the development of e-commerce policy in the Country emanates from the Executive Order No. 2/2013 – (Organization of the Government of the Republic of Kenya) of May, 2013 which assigned the Ministry a role or mandate of Trade Policy Development among other roles or mandates. The Ministry’s Vision is for the country to be the preferred commercial hub, tourism destination and champion of regional integration; while her Mission is to facilitate access to markets through development and promotion of Commerce, Tourism and Regional Integration.
Kenya’s 2030 Vision for e-commerce is to “Mainstream e-commerce within the overall economy”. The government has in the past undertaken various measures on infrastructure development; market improvement; skills and technology upgrading; improved financial transactions; and improved Public Private Partnerships for e-commerce sub-sector. 
1.2. Status of E-Commerce Legislation in Kenya
Currently e-commerce related issues are covered under various legislation which includes the Science and Technology Act, Cap 250 of 1977; the Kenya Broadcasting Corporation Act of 1988; and the Kenya Communications Act of 1998.The National Information & Communications Technology (ICT) Policy of Kenya was developed by the Ministry of Information & Communications in January 2006 to stimulate investment and innovation in ICT; achieve universal access as provided by the Digital Access Index; and Digital Opportunity Index among other goals.

It is envisaged that Kenya should become the ICT hub for East Africa and beyond, building on the progress of recent years to connect every Kenyan to the new infrastructure and promote e-commerce and protect consumers. In the same vein a lot of progress in the ICT Industry has taken place since the introduction of the ICT Policy Paper in 2006. The current telecommunications policy framework mainly focuses on establishing a market structure that attracts investment in the sector and allows the creation of telecommunications infrastructure for leveraging national development.
In the last over ten (10) years, developments in the Information Communication Technology (ICT), and in particular the telecommunications sector have become a great success story in Kenya’s economy. It is estimated that there are now over twenty seven (27) million mobile phones in the country and virtually every adult has access to one. Over a half of the population enjoys internet access. The governments’ efforts in the expansion of broadband networks is very significant in that they enable users to gain faster and easier Internet access to high-quality and high-quantity contents, thereby contributing to the nation becoming an information superpower.

Furthermore Jubilee government came to power as a digital Government with the President and the Deputy constantly reminding Kenyan to embrace the use of Information Technology. 

1.3. The Problem Statement

It is undisputable that e-commerce is gaining ground globally and has become an irreversible trend. The way and manner in which ICT has been adapted and assimilated by business entities and individuals in their everyday business transaction in the country is both commendable and surprisingly unexpected. However the same cannot be said on the existing e-commerce related laws which are yet to keep pace with the e-commerce technological advancement.  

The current e-commerce related legislations do not seem to adequately provide an enabling policy and legal environment for the monumental growth experienced in the e-commerce subsector. Many trading partners are currently practicing e-commerce but majority are doing so by mutual agreement. This therefore calls for the country to develop the necessary legal framework to steer development of the sector. A number of researches undertaken have indicated that the countries that have succeeded in utilizing e-commerce as an economic growth engine enacted stand-alone e-transactions laws and regulation.

Since the Government has recognized the potential of ICT in economic development and has initiated major steps to promote its use, it is important to develop a standalone e-commerce policy; legal and regulatory framework to legalize e-commerce transactions which will entail among others managing and controlling e-commerce risks; recognizing of an electronic signature; and removing e-commerce barriers in the country.

1.4. Justification for E-Commerce Policy
As Kenya positions itself as an e-commerce hub, there is need to provide a comprehensive one-stop-shop e-transactions law which is consistent with international best practices. A specific or a standalone policy or regulation for e-commerce in the country is favoured by the stakeholders due to the following factors:

(i) E-Commerce Sectors Coverage and comprehensiveness: The stand-alone law cuts across sectors that have the potential to create thousands of job opportunities annually i.e. hotel tourism, mobile cash transfer services such as the M-Pesa, M-shwari, Airtel-Zap, Yu-Cash, Orange money, BPO and Contact Centers. A stand-alone law will comprehensively address all areas of e- commerce transactions i.e. e-signatures, privacy and security, e-contracts, cyber crime, offences and punishments relevant to e-transactions. 

(ii) Provision of Legal Clarity and Boost of Investor Confidence: Outsourcing countries appear to favor stand-alone laws. A standalone e-commerce policy will make Kenya not to be sidelined in favor of countries with more mature e-commerce industries because of lack of stand-alone laws. Investors will have a one-stop shop Act that only addresses e-commerce transactions. This enforces GOK’s great emphasis on ICT infrastructure as an economic growth engine.

(iii) Competitive Advantage: All Kenya’s competitors in the BPO and Contact Center have stand-alone laws. The major e-commerce issues and impediments to the development of e-commerce which calls for formulation of E-Commerce Policy include Protection of Privacy; Consumer Protection; Intellectual Property Rights; Security and Certification; and building e-commerce network and globalization of e-commerce as highlighted below:

1.4.1. Protection of Privacy 
Assurance of privacy protection through well spelt and implemented Corporate Policies is key to the development of e-commerce of any nation. Without such an assurance, users may find it difficult to keep track of changes in their rights and responsibilities as regards private information in the possession of companies. Damage, infringement, and misuse of private information by other persons have been found to be the primary types of privacy infringement in the Countries whose E-Commerce policies have evolved overtime.

1.4.2. Consumer Protection, Rights and Dispute Resolution
In the absence of an effective consumer protection, guarding of consumer rights and reliable dispute resolution mechanism in the e-commerce industry many will continue to shy away from engaging in e-commerce related activities.  Consumer protection entails establishment of fair competition/trade practices, protection of consumer rights, and resolution of e-commerce related disputes. 

In consumer rights protection, major concerns are protecting consumer rights in online purchasing, eradication of unfair trade practices, preventing harm to consumers, and protection of privacy. In the area of dispute resolution, major concerns include conflicts between jurisdictions and overlapping applicable Acts and identifying alternatives to legal action for effective dispute resolution. 

1.4.3. Intellectual Property Rights
The current Kenyan Act on  intellectual property rights cover a wide range of issues such as the Copyright, Patent, Design, Trademark, among others. It is prudent to develop specific legal mechanism covering intellectual property right disputes regarding Internet domain names, database protection and allowing patents for e-commerce business models among others.

1.4.4. Security and Certification
Currently there are inadequate security measures against information manipulation and privacy infringement. The envisaged regulation on security and certification should provide e-documents the same legal force as written documents. The formulation should aim at improving the viability of e-commerce, protect consumers, and to help implement government policies for promoting electronic commerce in the country. The Electronic Signature Act should ensure the identity of the other party in remote communications in non face-to-face situations and to guarantee the integrity and authenticity of electronically signed documents.
1.4.5. Building e-Commerce Network and Globalization of E-Commerce
Currently there is no policy aimed at building e-commerce network across industries. The envisaged policy should state the government plans to expand the e-Commerce network across industries by building an industry-specific B2B infrastructure and facilitating the development of different application models. The policy should also promote collaboration between and among the County governments in the development of e-commerce networks. 

1.5. The Objective of the Concept Note
The main objective of this concept note is to justify the need for a standalone e-commerce policy and further explores strategies towards the development of the envisaged  policy, legal and regulatory framework  in order to make e-commerce a more viable and productive sub-sector of the economy. The Concept Note further aims at examining the Kenya’s legislation position on e-commerce which has been brought about by the unprecedented development in Information and Communication Technology (ICT). 

The concept note is equally aimed at provoking the government through the Ministry of East African Affairs, Commerce and Tourism in identifying and mobilizing the relevant stakeholders with a view to initiating a consultative process for the realization of a national policy, legal and regulatory framework for the development of e-commerce in the country.

1.6. Key Elements of E-Commerce 
E-Commerce mainly occurs in five modes, namely: B2B (Business to Business), B2C (Business to Consumer), C2B (Consumer to Business), G2C (Government to Consumer) and B2G (Business to Government). Some of the examples of e-commerce transactions and instruments include:

(i) Subscription for online and internet access, service for mobile phone and car-tracking service; send movie, music, game, e-mail, shopping mall and net banking;

(ii) Consumers retail sales e.g. computer appliances (internet based shopping mall) , travel services/airline tickets, audio/video recordings, books on-line, auctions, etc (C2B);

(iii)  B2B wholesale and retail services, services such as call centres, back office operations, internet marketing, enterprise resource planning (ERP), information security service, internet advertisement and offshore development, and  advertising services;

(iv) Financial services and transactions e.g. Electronic Fund Transfer (EFT), Automated Teller Machine (ATM)/Credit Cards, online brokerage, direct investment and stock trading, online banking and bill payment;
(v) Government services and information system for automatic access to website, filing of documents online e.g. tax returns, obtaining application, license applications and permits, tax payment (G2C, and B2G).

1.7. Key Stakeholders: Public and Private Sector
For inclusive consultation, the  Government Ministries, Institutions and Private Sector stakeholders who may be brought on board in the process include: Ministry of Information Communication and Technology; the National Treasury ,Ministry of Foreign Affairs and International Trade; and Ministry of Industrialization and Enterprise Development Ministry of Devolution, Ministry of Education, Office of the Attorney General, Ministry of Agriculture. The other government institutions include; Communications Authority of  Kenya (CCK); the Central Bank of Kenya; Kenya Bureau of Standards (KEBS); Kenya Institute of Property Institute (KIPI) Kenya revenue authority(KRA),Kenya ports authority(KPA),Competition Authority of Kenya, Commission For Higher Education, Brand Kenya, Kenya Bankers Association, Kenya Institute for Public Policy Research and Analysis (KIPPRA), Information Communication Technology Authority (ICTA),Techno police development Authority.
The key private sector stakeholders which may be consulted include the Kenya National Chamber of Commerce and Industry (KNCC&I); Kenya Private Sector Alliance (KEPSA); Kenya Association of Manufacturers (KAM); Kenya ICT Federation (KIF); The Kenya ICT Action Network (KICTANET); and the Kenya ICT Consumer Association among others.
1.8. Recommendation
In order to harness and explore the enormous business opportunities created by the global and rapid spread of internet and internet-based e-commerce, it is imperative that:

(i) The Ministry constitutes two committees namely Inter-Ministerial Steering Committee and a Ministerial Taskforce. Inter-ministerial committee should be composed of relevant Government Ministries, institutions, Units and key stakeholders, while a Ministerial Taskforce should be composed of suitable technical officers from Ministry of East African Affairs Commerce and Tourism Departments, Units and Institutions.

(ii) The Ministry identifies and procures the services of an expert/consultant to work with the Taskforce to develop e-commerce policy, legal and regulatory framework as per the attached Terms of Reference (TOR).
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